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Abstract

We use Colombia as a case study of a situation where emerging real estate valuation practices,
mostly based upon the logic of Common Law legal systems, and oriented to market prediction and
global standards, collides with a valuation tradition based upon the Continental legal tradition. In
this tradition, the valuation process first and foremost must satisfy limiting regulatory checklists.
These requirements minimize the value of focusing on market analyses to offer accurate predictions
(appraisals). Our analysis builds upon the Laws 9 of 1989 and 388 of 1997, and their corresponding
implementation legal enactments (resoluciones), showing that the valuation practice for public
purposes determines a logic where appraisers operate as ‘temporary public workers’. Appraisers
and their associations (Lonjas) have subsequently transferred such limiting procedural principles to
valuation for business purposes, which should be oriented to market analysis and prediction.

Keywords: Land value, appraisals, real estate, valuation, spatial economic analysis.

Resumen

Este articulo toma el caso de Colombia para analizar el choque entre dos sistemas de avalto
inmobiliario. Por un lado, tenemos métodos emergentes, basados en la légica del common law, que
buscan adaptarse a estandares globales y predecir resultados de mercado. Por otro lado, encontramos
el sistema tradicional colombiano, anclado en una estructura legal de tipo continental que prioriza
el cumplimiento de listas de chequeo sobre el andlisis cientifico del mercado. Analizamos las Leyes
9 de 1989 y 388 de 1997, y sus respectivos actos legales de implementacion (resoluciones), para
demostrar cdmo la practica del avallo para fines publicos en Colombia ha moldeado una figura del
avaluador como un “empleado publico temporal”. Esta légica, con sus limitaciones procedimentales,
ha sido transferida al avalto inmobiliario privado, a pesar de que este Ultimo deberia centrarse en el
analisis y prediccidon de mercados.

Palabras clave: valor del suelo, avaltos, estudios inmobiliarios, valoracién, andlisis econdmico
espacial.
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Resumo

Este artigo analisa, no caso da Colémbia, o cho-
que entre dois sistemas de avaliagdo imobilidria.
Por um lado, temos métodos emergentes, ba-
seados numa légica de direito comum, que
procuram adaptar-se aos padrdes globais e pre-
ver os resultados do mercado. Por outro lado,
encontramos o sistema tradicional colombiano,
ancorado numa estrutura juridica continental
que da prioridade ao cumprimento de listas
de controlo em detrimento da andlise cientifi-
ca do mercado. Analisamos as Leis 9 de 1989
e 388 de 1997, e os respectivos actos juridicos
de aplicacdo (resolucdes), para demonstrar
como a pratica da avaliacdo para fins publicos
na Colémbia moldou uma figura do avaliador
como “funciondrio publico temporario”. Esta
l6égica, com as suas limita¢des processuais, foi
transferida para a avaliagao imobiliaria privada,
apesar do facto de esta ultima se dever centrar
na andlise e previsdao do mercado.

Palavras chave: valor da terra, avaliacbes, es-
tudos imobiliarios, avaliagdao, andlise econdmica
espacial.

Introduction

Real Estate Valuation around the world builds,
implicitly in some cases, upon a common
conceptual framework. That is, a spatial eco-
nomic model of the functioning of the urban
economy which determines real estate values.
However, different countries use different ap-
proaches to the valuation process itself. These
diverse approaches build upon historical and
institutional conditions, and regardless of an
increasing globalization of real estate mar-
kets, there is a diversity of valuation processes
(Thorne, 2012). A fundamental reason for the
lack of common criteria is that different legal
systems, embedded in different countries’ po-
litical structures, underlie the valuation activity
(Small, 2022). In this paper, we use Colombia’s
planning and valuation framework as a case
study to analyze how different legal traditions
collide in the urban market processes, gen-

erating uncertainty and a disputed urban de-
velopment process. Our case study illuminates
the differences and transpositions between the
Common Law System, prevalent in Anglo-Saxon
nations, and the Civil Law System, prevalent in
Continental Europe and Latin America (Jacob,
2016; RICS, 2017).

There is abundant research regarding the ef-
fect of urban regulations on real estate pric-
es and on built environment quantities, using
case studies in diverse countries and cities
(Cheshire, 2013). However, our discussion here
goes further, an attempt at understanding how
the legal framework itself affects valuation
processes, and its possible effects on market
information efficiency. We interrogate the re-
lationship between the valuation profession
in Colombia, inspired in urban land econom-
ics theories and closer in spirit to a Common
Law framework, and this country’s Civil Law
legal framework. We will detect antagonistic
elements in this relationship, which disrupt
and challenge everyday valuation activity and
urban development processes. For instance,
this conflicting relationship creates systemat-
ic biases in appraised values, and undermines
land-based economic tools for planning (Shuk-
la, 2021; Sadayuki, 2019).

Our analysis dwells at the intersection of real
estate and urban planning, and it is informed
by the canonical spatial economic theory that
underlies valuation science and techniques.
We describe the evolution of the valuation
profession in Colombia, founded on the Civ-
il Law tradition but challenged in the context
of market-oriented reforms since the 1990s,
and recently resembling elements of valuation
under the Common Law tradition, as has been
the case in other countries (Ploeger & Boun-
jouh, 2017).

Our analysis is embedded in the transforma-
tions to the development strategy undertaken
by Colombia and other Latin American coun-
tries during the 1990s. These transformations,
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generically known as neoliberal reforms, have
been an attempt at developing a market-ori-
ented legal framework for urban development.
However, the reforms have not tried to change
the general legal framework itself, and it is at
this juxtaposition that a conflicting urban de-
velopment relationship emerges (Del Granado
& Mirow, 2008).

The Latin American nations were grouped as
“developing countries” during the period of
government-led industrialization. However,
with the emergence of the neoliberal par-
adigm they are now grouped as “emerging
markets” or “global south”. This change in the
denomination signals an attempt at adapting
to globalized markets standards. In the case of
urban development, changes have been made
to the institutional framework of the Latin
American real estate and finance sectors, in a
bid to attract international resources (Murray,
2015). In other words, these countries have
tried to adapt the institutions that regulate
their urban development towards resembling
the flexibility of Anglo-Saxon Common Law le-
gal frameworks. This transformation has been
performed while the general legal systems are
firmly anchored in their Civil Law tradition, as
is the case of Colombia. The result of these
contradictions is an embattled urban develop-
ment and planning process, prone to valuation
error and inefficient market processes.

The paper consists of five sections, the first
one is this introduction. The second section
presents the two legal frameworks for val-
uation: Civil Law and Common Law. Section
three discusses the role of appraisers in the
Colombian Civil Law based valuation prac-
tice, when confronted with market-oriented
reforms to the valuation and planning frame-
works. Section four highlights how the same
common canonical urban land economics the-
oretical framework underlies both legal tradi-
tions, regardless of their differences. Section
five concludes.

Bogota, D.C., Octubre 2024 - Junio 2025

Valuation under Civil and Common Law

There are essentially two legal systems under-
lying real estate valuation in Western countries.
The Roman-Germanic Civil Law System, used in
Continental Europe and inherited by most Lat-
in American nations (Lluis, 2000), and the An-
glo-Saxon Common Law System, inherited by
countries as diverse as the USA, Singapore, and
Jamaica. In the Continental System, explicitly
codified procedures underlie everyday civic life,
while the Common Law builds upon accumula-
tive judges’ decisions and the rational process
(jurisprudence) through which their verdicts
are made (lregui, 2014).

In the Continental System, general constitutions
or codes compile all the fundamental principles
(Gaviria, 2012). These legal frameworks as-
sume that the law always offers a parameter of
reference, and any verdict is made interpreting
‘the spirit of the law’ (Canosa, 2014; Meneses,
2014; Gioacometo, 2015; Trujillo, 2018).

The Common Law system builds upon a juris-
prudential system, where judges’ verdicts be-
come precedents and strengthen the norma-
tive system (stare decisis)*. It assumes that the
verdicts are obtained following a rational evalu-
ation of alternatives and distilling into the ones
with the clearest logic and/or justice (Legarre &
Rivera, 2006; Jacob, 2016; Choi & Talley, 2018).

In relation to Real Estate Valuation, the Civ-
il Law system offers a detailed compilation of
laws to be used in any possible case. In con-
trast, Common Law is dynamic and accumu-
lative, using common standards determined
by professional/academic associations. In the
case of real estate valuation, the standards are
discussed and determined by associations like
RICS (2017) and IVSC (2019). This is a peer-re-
view approach, which in the case of valuation
puts the emphasis in predicting spatial market
results, and therefore requires a scientific un-
derstanding of such processes (Schultz, 2009).



ISSN 2805-8275 /VOL. 4 N°. 4 /ANO 2024
https://doi.org/10.70254/controlvisible.2024.4.43 33

Estudios del Control Fiscal

The experience of 2008 shows that due to its
flexibility, the Common Law appraisals frame-
work is prone to over-valuation and mistakes
(Ding & Nakamura, 2015; Calem et al., 2020).
However, it does not limit the valuation process
itself, as we will see below in the case of Civil
Law systems.

We are not arguing that in Common Law coun-
tries the valuation profession does not respect
or follow general legal guidelines, it is under-
stood that national and subnational laws are
above it. However, the valuation profession is
oriented to understanding real estate markets
dynamics, and based on that knowledge, to dis-
cussing and determining the valuation guide-
lines (Pennington-Cross & Ho, 2006; Pence,
2016; Bostic et al., 2008; IVSC, 2019).

Role of appraisers in the Colombian Civil
Law framework

In contrast to what we saw in the last section,
the Colombian Civil Law framework determines
the valuation guidelines in the first place, and
then in the second, the valuation profession
must adapt itself to such a framework. In addi-
tion, the legal framework itself does not fore-
see modifications in methods, regardless of
progress in valuation science. Given the need
to process an entire set of codes to compile a
resolution or a law, it can take even decades to
adapt to changing markets and to the progress
in research methods. In this case, as we will see
below, the public law (jus publicum) determines
the scope of the private law (jus privatum) (Ber-
nal, 2008; Castro, 2014; Perez & Galindo, 2017).

The Colombian legal order follows a hierarchy,
where the Constitution is the superior legal
framework. Immediately below the constitution
are the Leyes (laws), enacted by the Congress.
The more instrumental, day to day Decretos
(decrees), are emitted by the president. The
specific technical or procedural issues required
to implement the Leyes and Decretos are called
Resoluciones (legal enactments)?. This is a long

and convolute process for the Leyes to be im-
plemented (Otero et al., 2016; Gomez, 2017).

In the case of Real Estate Valuation, the higher
hierarchy legal framework is the Territorial De-
velopment Law: Ley 388 of 1997, enacted to im-
prove and replace the Ley 9 of 1989. These laws
required appraisals of real estate value in emi-
nent domain cases?. According to Ley 9 of 1989
the National Geographic Institute (IGAC, acro-
nym in Spanish) was the sole provider of these
appraisals. Unfortunately, IGAC had a slow, and
non-fully transparent approach to valuation,
which led to contentious litigation in some cas-
es. Therefore, Ley 388 of 1997 (article 56) made
the provision of including private appraisers as
providers of appraisals in eminent domain cas-
es. In Colombia, the appraisers are associated
in Lonjas de Propiedad Raiz (appraiser guilds),
private organizations with a role to play as tech-
nical boards in high profile valuation cases, for
instance eminent domain cases (Castro, 2014;
Munevar, 2016).

The effective implementation of Ley 388
of 1997 required Lonjas to engage with
IGAC (the National Geographic Institute) in
determining technical guidelines, that is, a Civil
Law framework to perform private valuation.
The corresponding legal enactments were
Resolucion 762 of 1998 and Decreto 1420 of
1998. The more up to date version of these are
Resolucion 620 of 2008, regarding valuation,
and Ley 1673 of 2013 regarding the role of
valuators. These Resoluciones have been
issued to clarify that the maximum and best
value guides valuation in eminent domain
cases, requiring a definition of this concept,
and of the temporality required in appraising
(maximum and best value at the exact moment
of appraisal, not including the corresponding
public works that require eminent domain
in the first place). This modification towards
using market criteria in determining appraisals
for eminent domain cases, signals a more
general process of adaptation of the Colombian
urban development institutional system to the
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requirements of globalized real estate (Arias &
Sanchez, 2011; CTCP, 2011)%.

Regardless of being an attempt at adapting to
the market-orientation of global standards in
valuation, the Resolucion 620 of 2008 is clearly a
product of the Civil Law tradition. For instance,
it determines a +/— 7.5% Coefficient of Variation
when sampling data for comparative purposes
in real estate market analyses. The definition of
this value is: a) arbitrary, the document does not
clarify the reasons for the selection of this val-
ue, which means that it implicitly assumes nor-
mality in the distribution of the collected data.
It forces appraisers to use only traditional para-
metric descriptive statistics, which in small sam-
ples are very difficult to verify; and b) inflexible,
given the spatial and temporal dynamics of real
estate markets. Guijarro (2017) discusses this
feature of Resolucion 620, and concludes that
it ultimately biases sampling, because apprais-
ers first and foremost fulfil this criterion before
performing any market analysis. The appraisers
are incentivized into choosing real estate units
in their sampling such that the indicators cal-
culated have at most +/— 7.5% Coefficient of
Variation, instead of choosing the observations
following their market knowledge, or using a
geographical/statistical selection method?.

We argue that the technical guidelines pro-
duced by professional/academic associations in
Common Law countries are more flexible. The
reason is that they recognize the dynamics of
real estate markets, while more clearly relying
on a market-oriented analysis to justify individ-
ual appraisal cases.

The idea that appraisals can be justified on
methodological/analytical grounds, instead of
inflexibly following guidelines, builds upon the
‘expert witness’ feature of Common Law sys-
tems. The Colombian legal system, in its efforts
to adapt to global standards and participate of
globalized real estate resources, also includes
the possibility of using ‘expert witnesses’: Ar-
ticle 382 of the Legal Procedure Code of 2004

Bogota, D.C., Octubre 2024 - Junio 2025

(Haack, 2004, 2014; Ruiz, 2015)¢. However, this
adaptation still requires the ‘expert witness’ to
follow the legal framework that regulates valu-
ation practice, the inflexible Resolucion 620 of
2008 (Soba, 2015).

The valuators as ‘expert witnesses’ in the hy-
brid legal model determined by Resolucion 620
of 2008 and Ley 1673 of 2013, become what
we call temporary public workers’. The reason
is that they can use their expertise only after
they have fulfilled the legal requirements: for
instance, the +/— 7.5% Coefficient of Variation
in sampling properties. We call them temporary
public workers because such a behavior belongs
in the Colombian legal framework, where public
workers can only perform the actions that are
explicitly attributed to them by law. Private in-
dividuals, in contrast, can perform any action
as long it is not explicitly forbidden by law (Or-
duz, 2010). In the case of real estate valuation
related to public interest cases, the role of ex-
pert witness fulfils a public service, therefore in
these cases appraisers need to perform only the
actions that are explicitly attributed to them by
law, the valuation process checklists. This role
has been regulated by a more general Colombi-
an legal enactment, the General Process Code
(Codigo General del Proceso), Ley 1564 of 2012,
where it is clarified that individuals with a par-
ticular expertise in arts and sciences can be re-
quired to participate in legal public affairs. The
regulation of their participation will be based
upon legal certificates and affiliations, as for ex-
ample appraisers’ credential affiliation to their
corresponding Lonjas per city.

In Colombia, valuations for public purposes
have an extra layer of complexity that com-
pels appraisers to behave as “temporary public
workers”. Such a practice becomes a problem
when transferred to valuation as a private ser-
vice to private clients. Given the fact that valu-
ation in those cases is intended to support pri-
vate business decisions, it should try to predict
market values and tendencies with the highest
degree of accuracy. Therefore, as a private ser-
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vice for private clients it should be performed
with conceptual and methodologic freedom.
However, all the valuation professional activity
is regulated by the Resolucion 620 of 2008, with
penal law implications if appraisals are condu-
cive to public finance detriment (in eminent do-
main cases), private damage (in successions or
inheritances), etc. (Trujillo, 2018; Castro, 2014;
Giraldo, 2015). In all these cases, the checklist
for attorneys and judges begins with the fulfil-
ment of the legal requirements in every apprais-
al. Therefore, even in private valuation practice,
appraisers depart from the logic that they can
perform only the actions that the law explicitly
attributes them, they act as ‘temporary public
workers’. The private valuation activity has ad-
opted by analogy, and as a safety mechanism,
the practices from valuation for public purposes
(Fernandez, 2018)’.

Furthermore, Ley 1673 of 2013 states that only
the legislative (the congress) can change regu-
lations relating real estate valuation, due to be-
ing a profession with ‘social risk’. This assertion
blocks any possibility that the Lonjas or aca-
demic associations can regulate the profession,
so that it is better adapted to everyday real es-
tate markets. Such limitation in valuation prac-
tice is a problem because in other public policy
areas the Latin American political leadership is
oriented to economic globalization, including
the globalization of real estate (Murray, 2015).

Urban land economics and the effect of the
legal framework on valuation

Valuation practice around the world builds upon
two lines of economic theory: Neoclassical and
Marxist (Ramsey, 2004). In the Neoclassical tra-
dition, the use of land, its intensity of occupa-
tion and values, are determined by location in
the form of transportation costs to relevant ac-
tivities. Using an equalization of profits/utilities,
this theory deducts that land rent is a residual
after discounting from the built environment
price, the transportation costs due to location
and the firm’s production and households’ re-

production costs (Evans, 2004). In the Marxist
tradition, the residual land rents are added per
source: absolute, at the citywide level, differ-
ential per land use (type 1), and differential per
capital intensity (buildings’ height), and they
also correspond to a residual from the total val-
ue of the built environment (Jaramillo, 2009). In
both traditions the corresponding sale (or ap-
praised) value of land is a capitalization (pres-
ent value) of a potential perpetuity of rents. The
reason for this conclusion is that land as such
does not contribute to production efforts, it
only redistributes (captures) the economic sur-
plus produced elsewhere (Garza, 2019; Jaramil-
lo et al., 2012; Alfonso, 2008).

The theoretical underpinning that land rents
form as a residual, and that they are discounted
by the interest rate to obtain land values, un-
derlies valuation science. In appraisers’ tech-
niques, land values are obtained using the re-
sidual method, after discounting the value of
construction at appropriately selected depre-
ciation and interest rates (Wyatt, 2013; Lizieri,
2009).

Regarding the way economic theories and their
derived standardized valuation techniques have
been implemented in the Colombian Civil Law
system, we have Resolucion 620 of 2008. This
resolution clarifies that the valuation method to
obtain land prices is the residual method, which
follows the international guidelines and is sup-
ported in urban land economics theories: the
maximum and best use of every square meter
of urban land at the existing market (demand),
macroeconomic (interest rate) and regulatory
(master plan) conditions.

However, Resolution 620 of 2008 exposes ap-
praisers to the above-explained constraining
+/—7.5% Coefficient of Variation when choosing
observations for comparative analysis. Further-
more, this resolution also requires valuators to
use the Coefficient of Asymmetry and its direc-
tion, in justifying the mean values in the prices
sampled. It however does not clarify why and
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how it can be used, specifically stating that
such value cannot be higher than the disper-
sion indicators used in the appraisal. This is a
confusing statement, and part of the restric-
tive nature of the law that forces valuators to
change their sampling of comparative observa-
tions. This occurs regardless that the law states
that the observations must be obtained in the
vicinity, neighborhood, or zone, without clarify-
ing what these concepts mean or how are they
supposed to be measured.

The fact that the Resoluciones cannot fore-
see every single detail of every valuation pro-
cess, highlights the limits to the comprehen-
siveness of Civil Law codes when dealing with
market-oriented real estate valuation. These
codes become checklist requirements for val-
uation, burdensome in some cases, and openly
contradictory in others. Colombian appraisers
protect themselves from this conflict by picking
comparative observations that produce the re-
quired coefficient of variation, regardless of the
economic, geographic, and urban regulation
soundness of such selections. The Colombian
Civil Law framework that underlies valuation re-
quires higher hierarchy legal changes, and can-
not timely incorporate progress in economics,
statistics, and geographic information systems.
Such limitations clash with market-oriented re-
forms since the 1990s, which seemingly try to
incorporate features of Common Law valuation
practices in globalized real estate.

Conclusions

The two most recognizable legal systems in
the western world are the Anglo-Saxon Com-
mon Law System, and the Continental Civil
Law Systems. These legal systems differ in their
approach to how to organize civil life, explic-
it codes in the Civil Law and accumulation of
jurisprudence cases in the Common Law. Re-
gardless of being based upon the same urban
land economics theoretical background, valu-
ation practice differs under each one of these
legal systems. We use Colombia as a case study

Bogota, D.C., Octubre 2024 - Junio 2025

of a Latin American country, its planning and
valuation legal frameworks embedded in the
Civil Law legal system. However, Colombia’s Civ-
il Law approach has been challenged by trans-
formations since the 1990s towards a more glo-
balized and market-oriented management of its
economy.

Under the umbrella of the Civil Law system,
the urban planning and valuation framework
in Colombia have tried to adapt to global stan-
dards and promote urban development and
real estate business, using a series of Resolu-
ciones (legal enactments). These resoluciones
have consolidated the profession of valuation,
opening it to private sector providers besides
the National Geographic Institute, with a scope
including both, valuation for public affairs and
for private businesses.

While the Civil Law system’s codification of in-
structions provides a structured framework, it
also presents limitations. Appraisers in Colom-
bia need to primarily fulfil distortionary legal
requirements. And only subsequently, the ap-
praisers can make an attempt at understanding
real estate markets and predicting their values.
We described how this logic, which might make
sense in public affairs, where appraisers op-
erate as ‘temporary public workers’, has been
transferred to private business valuation.

This transference is the result of how the ap-
praisers, as professionals responsible for price
information, accommodate the conflicting el-
ements in the relationship between the tra-
ditional Civil Law legal framework, and the
emerging elements that try to adapt the econ-
omy to market-oriented globalized real estate
activity. Further evidence of this adaptation
process, are the creation of the National Con-
feredation of Lonjas, and of their National Ju-
dicial Appraisers Academy (Colegio Nacional de
Peritos Judiciales), which seeks legitimacy by
searching international accreditation with insti-
tutions like IVSC and RICs, while simultaneously
abiding by national regulatory agencies like the
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General Attorney (Fiscalia General de la Na-
cion) and National Comptroller (Procuraduria
General de la Nacion).
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Notas

1. “Stare decisis et quieta non movere” can be inter-
preted as “to stand by things decided.” (Legarre &
Rivera, 2006).

2. In addition, the Leyes and Decretos require an
Exequibilidad analysis by the Constitutional Court.
Where their feasibility under the constitution is
analyzed. Article 241 of the Political Constitution
http://senado.gov.co

3. In Common Law systems, like the USA, eminent
domain processes build upon the idea of fair and
just compensation. They can be regulated by State
laws like the 5th Amendment of the United States
constitution. However, these appraised values are
obtained using market-guided methods, defined by
professional and/or academic Real Estate associa-
tions (Ding, 2014).

4. Another related example is the adaptation to the
International Financial Reporting Standards. The
National Association of Technical Accounting Rules

Bogota, D.C., Octubre 2024 - Junio 2025

Consejo Técnico de Contaduria Publica (CTCP) hel-
ped draft the Decretos 2784 y 2706 of 2012, to ac-
complish that adaptation.

5. We are not arguing that the resulting appraised
values are wrong. At an aggregate or metropolitan
level these spatial micro biases do not affect the
construction of reasonable aggregate data series,
useful for both market agents and scholarly research
(Jaramillo & Cuervo, 2014; Yunda & Montenegro,
2020)

6. Codigo General del Proceso (Ley 1564 of 2012),
article 226: ‘expert witnesses can be used to verify
facts relevant to the process, requiring special scien-
tific, technical or artistic knowledge’.

7. An example of such concerns was the judges’
alignment with private sector activism against some
elements of public urbanism enacted in Ley 89 of
1989. Such uncertainty was finally removed by the
Supreme Court, which determined that for exam-
ple, in-kind (land) contributions did not constitute
expropriation and were actually land value increase
determinants (Alfonso, 2008).





